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Abstract The Affordable Care Act broadens and strengthens the health insurance benefits available to consumers by requiring insurers to provide coverage
of a minimum set of medical services known as “essential health benefits.” Federal officials implemented this reform using transitional policies that left many
important decisions to the states, while pledging to reassess that approach in
time for the 2016 coverage year. This issue brief examines how states have exercised their options under the initial federal essential health benefits framework.
We find significant variation in how states have developed their essential health
benefits packages, including their approaches to benefit substitution and coverage of habilitative services. Federal regulators should use insurance company
data describing enrollees’ experiences with their coverage—information called
for under the law’s delayed transparency requirements—to determine whether
states’ differing strategies are producing the coverage improvements promised
by reform.

OVERVIEW
The Affordable Care Act’s “essential health benefits” rule obligates insurers
in the individual and small-group markets to cover 10 categories of “essential” medical services, including hospitalization, prescription drugs, and
maternity and newborn care (Exhibit 1).1 This requirement was a signature
component of reform, designed to ensure that Americans across the country
would be protected by a common set of robust insurance benefits comparable to those provided by employer-based coverage.
When federal officials implemented these requirements, they
adopted a regulatory framework that left many important decisions to the
states.2 This approach came as a surprise to many, including the Institute
of Medicine and some of the law’s drafters, who had anticipated a more
uniform standard.3 Officials pledged to reexamine their policy, which they
described as “transitional,” in time for the 2016 coverage year.4 To date, they
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Exhibit 1. The Affordable Care Act’s 10 Essential Health Benefits Categories
1. Ambulatory patient services
2. Emergency services
3. Hospitalization
4. Maternity and newborn care
5. Mental health and substance use disorder services, including behavioral health treatment
6. Prescription drugs
7. Rehabilitative and habilitative services and devices
8. Laboratory services
9. Preventive and wellness services and chronic disease management
10. Pediatric services, including oral and vision care
Source: The Affordable Care Act, Section 1302(b)(1).

have not published new regulations or guidance, leaving only a few months to assess how the current
rules are working for consumers and whether they should be modified.
As it stands, federal regulations for 2014 and 2015 do not establish a single, nationally uniform package of health services. Instead, the U.S. Department of Health and Human Services (HHS)
gave states discretion to determine the specific benefits they deem essential.5 This approach was wellreceived by many state officials, who valued the opportunity to tailor benefit standards to reflect state
priorities, and by insurers, who retained more control over benefit design.6 Groups representing consumers and providers were less supportive, however, expressing concern that the degree of flexibility
found in the rules undermines the law’s promise of consistent, meaningful coverage.7

FINDINGS
States Set the Benchmark
To flesh out the essential health benefits package, HHS asked each state to select an existing health
plan to serve as a benefit benchmark.8 States could choose among 10 federally prescribed options,
including one of the largest three small-group plans available in the state, any of the largest three state
employee health plans, any of the largest three national Federal Employees Health Benefits Program
plan options open to federal employees, or the state’s largest commercial HMO.9 In general, the specific items and services provided in the categories of essential benefits by the benchmark plan would
constitute the essential health benefits package in the state.10
About half of states picked a benchmark; the others did not and were assigned a default
option—the largest health plan offered in the largest small-group product in the state.11 For 2014
and 2015, most states’ essential health benefits packages are pegged to the benefits offered by a smallgroup plan (Exhibit 2).

Different States, Different Standards
Selection of a benchmark plan is only the first of many ways in which states shape the essential health
benefits package. State policymakers also have authority over other critical implementation issues,
four of which are addressed here. In these areas, among others, state choices have a direct impact on
the benefits that consumers receive. This is true in instances in which choices result in affirmative
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Exhibit 2. State Approaches to Selection of an Essential Health Benefits Benchmark Plan (2014–2015)
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Notes: Nebraska selected a benchmark plan that was not among the 10 options identified in federal guidance and was instead assigned the default choice.
Maryland initially selected a state employee plan but switched to a small-group plan during the federal rulemaking process.
Source: Authors’ analysis.

guidance on an issue, but also in cases where they do not. A hands-off approach often has the effect of
giving a state’s insurers greater discretion over the design of essential benefits.
Benefit substitution. Federal rules allow insurers to offer coverage that differs from the
state’s benchmark plan by replacing one benefit in an essential health benefits category with a different one from within the same category.12 For example, in a state where the benchmark plan covers
blood screens for ovarian cancer, an insurer could decline to cover that benefit and instead provide
coverage of a different laboratory service. Substitution must involve “actuarially equivalent” benefits,
may not occur across benefit categories—insurers cannot exchange a maternity benefit for unrelated
ambulatory services, for example—and is not permitted for prescription drugs.13
Some policymakers see value in substitution because it gives insurers greater power to differentiate their coverage offerings and provide consumers more choices. Others prefer to limit benefit
variation, to make it easier for consumers to make apples-to-apples comparisons among plans and to
reduce opportunities for insurers to use benefit design to cherry-pick healthier enrollees.14 Nine states
and the District of Columbia prohibited benefit substitution in 2014, while the rest allowed insurers
to retain this flexibility (Exhibit 3).
Habilitative services. Prior to health reform, coverage for habilitative services (i.e., treatments that help people gain or maintain functional skills like walking or speaking) varied widely.15
Because these benefits were not well defined by the private market and were often absent from state
benchmark plan options, federal regulators gave states additional power to create their own coverage
standard. States could select a benchmark plan that did cover habilitative services, in which case those
benefits would define the category; or, they could provide official guidance describing which services
must be included.16 In states that declined these options, responsibility for defining habilitative services shifted to individual insurers. Carriers in these states may offer coverage at parity with rehabilitative services or determine for themselves an appropriate level of benefits and report that decision
to HHS.17
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Exhibit 3. State Approaches to Regulation of Essential Health Benefit Substitution (2014)
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Source: Authors’ analysis.

In 2014, 29 states’ benchmark plans provided some level of coverage for habilitative services;
16 states and the District of Columbia provided a state-specific definition for the coverage category;
and 11 allowed insurers to designate essential habilitative services (Exhibit 4).
State-mandated benefits. All states have laws that require health insurers to provide coverage for certain treatments or services.18 Under federal regulations, benefit mandates enacted by
Exhibit 4. State Approaches to Defining Coverage for Habilitative Services (2014)
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a state before 2012 are incorporated into the state’s essential health benefits package.19 States may
create mandates after that date, but must pay the additional premium costs associated with the new
benefits.20
Although many assumed this funding requirement would deter states from adopting new
mandates, the practice has continued in diverse ways.21 Some states have required new benefits only
in plans not subject to the essential health benefits rules. Nebraska, for example, enacted a law mandating coverage for treatments of autism in the individual and group markets but exempted plans that
are required to provide essential health benefits.22 Thus, in practice, the state’s requirement applies to
large-group coverage and to plans in the individual and small-group markets that have grandfathered
status. Other states, meanwhile, have imposed broadly applicable requirements without exceptions, as
Arkansas has done for coverage of craniofacial surgery.23
Pediatric dental services. The health law identifies pediatric dental services as an essential
benefit, but federal regulations treat its purchase and sale somewhat differently than the other essential health benefits categories. While shoppers on the marketplace must have the option to buy pediatric dental coverage, federal default rules allow consumers to purchase a policy without these benefits
included.24 (Pediatric dental coverage is sometimes sold in conjunction with a policy offering the
other essential benefits, but is more frequently available as a standalone product.25) In contrast, plans
offered outside the marketplace must include pediatric dental benefits unless an insurer is “reasonably
assured” that the consumer has obtained such coverage elsewhere, through a marketplace-certified
standalone dental policy.26
Three state-based marketplaces have expanded on this federal framework by requiring marketplace consumers who have children to purchase pediatric dental coverage. Outside the marketplaces, 19 states have provided formal guidance regarding what insurers must do to be reasonably
assured of a consumer’s coverage status (Exhibit 5).

Exhibit 5. State Approaches to Coverage for Pediatric Dental Services (2014)
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6

The Commonwealth Fund

CONCLUSION
The Affordable Care Act entrusts federal regulators with responsibility for monitoring how consumers
are faring under the essential health benefits framework.27 Officials must assess whether enrollees are
having a difficult time obtaining needed services because of gaps in coverage or the cost of care, and
modify the package accordingly.28 In addition to this statutory obligation, regulators have promised
to revisit the state benchmark plan approach for 2016 and beyond.29
These are not easy tasks. To perform them, regulators will need to understand both the substantial variation in state policy decisions—and the real-world effect of those choices on a diverse
group of consumers.
It is thus critical that federal officials have access to concrete information that shows how
enrollees are experiencing coverage. Data on consumer complaints, use of out-of-network and noncovered services, and claims appeals will be vital in evaluating the adequacy of states’ essential health
benefits packages. Insurers must report this information, thanks to transparency requirements contained in the health law.30 However, implementation of these transparency rules has been delayed,
and the window for regulators to act on essential health benefits in time for the 2016 plan year is
closing rapidly.31 If officials are to be prepared for the tasks ahead, these disclosure tools should be
implemented as soon as possible.
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